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IN THE COURT OF SMTI PRIYANKA SAIKIA , MUNSIFF 
NO. 2, SONITPUR, TEZPUR, ASSAM. 

 

Case No: Misc (J) 171/2018 

(I/c T.S. 127/2017) 

 

Sri Meghendra Kumar Deka & other 

-vs- 

Sri Apurba Sharma & others 

 

18.11.2022 

 Both sides are represented.  

 Today is fixed for order. 

 This instant Misc(J) case has arisen on petition no. 

1598/18 dated 01.12.2018 under Order XXVI Rule 9  of CPC 

filed by petitioners with a prayer for appointing a Survey 

Commissioner to inspect of the pathway which is the subject 

matter of the suit in respect of T.S. No.127/2017 between the 

plaintiffs and the defendants.  

 The main contention of the petitioners is that the 

present dispute relates to a passage/pathway. These 

petitioners have filed with the suit a petition praying for ad-

interim temporary injunction prohibiting the opposite parties 

from changing or reducing the width of the suit pathway. An 

ad interim order of injunction is operating at the moment and 

the matter is scheduled for final hearing.  

 That these petitioners in their petition as well as in their 

plaint have claimed that the suit pathway is around 32 feet at 
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the connecting point with GNB road and the width of the 

pathway keeps on gradually increasing and reaches the width 

of around 60 feet on the western point. The connecting point 

at the GNB road is the eastern side. The western point of suit 

pathway is towards the land and residence of the petitioners. 

The opp. party nos. 1 to 5 in their joint reply have taken the 

stand that the breadth/width of the suit pathway is 13 feet. 

They have not spoken about any increase or decrease of the 

suit pathway either at the connecting point of GNB road or on 

the western point.  

 That the above claim and counter claim of the 

respective parties with regard to width of the suit pathway 

leads to an anomalous position. It is for this that the 

width/breadth of the suit pathway needs to be inspected by a 

Surveyor or a Commissioner to be appointed by this Hon’ble 

Court. If the measurement is not done at this moment, the 

position of the width at the connecting point at the GNB road 

in its entire length up to the land of the petitioners will remain 

unclear leaving a scope for making attempts by the opp. 

parties during the pendency of the proceedings to reduce the 

width of the suit pathway either on one point or at multiple 

points on in its entire length. If the measurement is done, 

than it won’t cause any prejudice to any of the parties and in 

fact the same will help improper adjudication of the case. 

 That the Commissioner/Surveyor needs to be directed 

to measure the entire suit pathway along with its width 
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containing the gravel portion and grassy portion on both sides 

up to tin boundary on the northern side of the pathway and 

barbed wire fencing on the southern side of the pathway. 

These petitioners are ready to bear any expenses on such 

survey/commission. 

 In this context, the opposite parties has not filed written 

objection and did not put forth their submission. 

 Under Order XXVI Rule 9 CPC, the Court can appoint a 

Commission at any stage of the suit where the Court deems a 

local investigation to be requisite or proper for the purpose of 

elucidating any matter in dispute. An application for local 

inspection cannot be allowed to fill up lacuna in the evidence 

and to fish out evidence. But then where controversy 

between the parties is regarding the area of the land or 

identification or location of an object on a piece of land, local 

investigation may be necessary and essential. 

 Considering all these it appears that as the main dispute 

of the main suit relates to the suit land, hence for just and 

proper adjudication I deem it fit and proper to allow the 

prayer of the petition. 

 Accordingly, the Misc(J) case is disposed of.  

 

 


